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I. Historical and Legal Context

Colonial conquest and the more subtle but sustained impact of the modern-day
lodestar of scientific and technological progress have pushed indigenous peoples and their
cultures to the brink of extinction. Nation states often adopted policies of assimilation and
integration, of divide et impera, that left First Nations fundamentally uprooted,
marginalized and dispossessed. Still, many indigenous peoples did not vanish; they did
not abandon their culture, their inner worlds. Assisted by modern communication
technologies, they overcame their cultural and political isolation and joined together to
reclaim their essential identity as well as their role on the global stage of decision making.
This remarkable comeback has found its most comprehensive expression in the 2007
United Nations Declaration on the Rights of Indigenous Peoples (‘UNDRIP?).

Before this milestone of indigenous re-empowerment was achieved, a number of
the issues afflicting indigenous peoples had been addressed in the context of individual
human rights regimes. This applies to the right to physical survival, social and economic
rights, to the extent they are accepted, and the general freedom of religion. The
International Covenant on Civil and Political Rights, for example, guarantees the right to
life, to privacy and to family. Its monitoring body, the Human Rights Committee, broadly
interprets the norm of cultural integrity accorded individual members of ethnic minorities
in article 27, including essential rights to lands and resources. The same is true regarding
self-government, under the right to self-determination of article 1, reviewed under the
State reporting procedure. The United Nations Committee on Economic, Social and
Cultural Rights has formulated general comments on the rights to adequate housing, food,
water, and health as they pertain to indigenous peoples.

The Committee on the Elimination of All Forms of Racial Discrimination has
promulgated a general recommendation that expounds upon the States’ duty of non-
discrimination against indigenous peoples regarding the protection of their culture, their
economic and social development, their effective participation and their rights over lands,
territories and resources. State reports are reviewed under these standards, and individual
situations monitored under its early warning/urgent action procedure relating to
indigenous communities and peoples.

The Convention on the Rights of the Child includes express protections of the rights
of indigenous children to their own cultures, religions and languages. Reviews of State
reports under the Convention against Torture, the Convention on the Elimination of All
Forms of Discrimination against Women and the Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families have paid special attention
to indigenous persons.

The key contribution of indigenous peoples to the cultural diversity of this planet
has been recognized in various United Nations Educational, Scientific and Cultural
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Organization (UNESCO) instruments, including the 2001 Declaration on Cultural
Diversity and the 2003 Convention for the Safeguarding of the Intangible Cultural
Heritage.

Article 8(j) of the Convention on Biological Diversity affirmed indigenous peoples’
rights to their traditional knowledge and has led to continued protective efforts in this
forum. The World Intellectual Property Organization also discusses the protection of
traditional knowledge and cultural expressions. In 2000, the United Nations Sub-
Commission on the Promotion and Protection of Human Rights approved the revised
United Nations Draft Principles and Guidelines on the Protection of the Heritage of
Indigenous People, suggesting a comprehensive sui generis regime of protection of
indigenous heritage.

The World Bank Operational Policy and Bank Policy on Indigenous Peoples
(OP/BP 4.10) of 2005 continues an early involvement of indigenous peoples in their
projects as demonstrated in Operational Directive 4.20 of 17 September 1991. It demands,
wherever possible, the active participation of indigenous peoples in the development
process itself.

On the regional level, the Inter-American Commission and Court of Human Rights
have interpreted the American Declaration of the Rights and Duties of Man and the
American Convention on Human Rights in ways tailored to the specific needs of
indigenous peoples. This includes the right to life, including a dignified communal
existence, the right to property over lands, territories and natural resources, the right to
consultation and consent, and the right to political participation in accordance with their
traditional ways of life. In 2000, the African Commission on Human and Peoples’ Rights
established a working group of experts on indigenous populations/communities which
submitted its first report in 2005.

These were important measures of progress. Arguably missing in the broad-based
universal human rights instruments, however, was a specific protection of the distinctive
cultural and group identity of indigenous peoples as well as the spatial and political
dimension of that identity, their ways of life. The clearest example of the "general human
rights gap” in the global instruments, not the Inter-American, may be the lack of a legal
guarantee to indigenous peoples, as communities, to their traditional lands with which they
have deep, often spiritual ties. Other such distinctive claims are those for the return of
sacred remains, artifacts and sites, and their demand of governments to honor treaty
obligations.

Focusing on many of these communal needs and aspirations, in 1989, the
International Labor Organization (ILO) promulgated the Convention Concerning
Indigenous and Tribal Peoples in Independent Countries (ILO Convention No. 169). This
treaty has played an important role in identifying and codifying the rights of indigenous
peoples. Although Convention No. 169 does not explicitly use the term ”self-
determination,” it ensures indigenous peoples’ control over their status, lands, internal
structures, and environmental security, and it guarantees indigenous peoples’ rights to
ownership and possession of the total environment they occupy or use. As of 16 July 2009,
it has been ratified by only 20 countries, but this number includes virtually all of the Latin
American countries with significant indigenous populations.

Still, a global, comprehensive, inclusive and integrated prescriptive effort was
needed to listen to and to address all of the concerns of indigenous peoples. The forum for
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these efforts was the United Nations, and the ultimate result was the 2007 United Nations
Declaration on the Rights of Indigenous Peoples.

11. Negotiating History

In 1971, as the plight of indigenous peoples had become ever more visible, the
United Nations Economic and Social Council appointed a Special Rapporteur, Mr. José
Martinez Cobo of Ecuador, to study patterns of discrimination against them around the
globe. In 1982, upon receipt of his reports documenting a wide range of human rights
issues, the United Nations Sub-Commission on Prevention of Discrimination and
Protection of Minorities (‘the Sub-Commission’) appointed a Working Group on
Indigenous Populations with the twofold mandate: (1) to review national developments
pertaining to the promotion and protection of the human rights and fundamental freedoms
of indigenous peoples; and (2) to develop international standards concerning the rights of
indigenous peoples.

In 1985, under the determined leadership of Chairperson-Rapporteur Mrs. Erica-
Irene A. Daes, this Working Group of independent experts began drafting a declaration on
the rights of indigenous peoples, taking into account the comments and suggestions of
participants in its sessions, particularly representatives of indigenous peoples and
Governments. At its eleventh session, in July 1993, the Working Group agreed on a final
text for the draft declaration and submitted it to the Sub-Commission. In August 1994, the
Sub-Commission adopted the draft declaration and submitted it to the Commission on
Human Rights for consideration.

In 1995, the Commission on Human Rights appointed a new Working Group, with
predominantly Government participation, charged with achieving a consensus on the draft
declaration. As the Commission on Human Rights was transformed into the Human Rights
Council, the very second act of the Council was to approve the draft declaration by
adopting resolution 1/2 of 29 June 2006 by a vote of 30 in favor to 2 against, with 12
abstentions. In doing so, the Council adopted without change a joint draft resolution
submitted by Peru based on the final compromise text proposed by the Chairman of the
Working Group, Mr. Luis-Enrique Chéavez of Peru. On 28 November 2006, the Third
Committee of the General Assembly, by a vote of 82 in favor to 67 against, with 25
abstentions, decided to defer consideration pending further consultations, with a view to
taking action on the Declaration before the end of the sixty-first session of the General
Assembly, i.e. early September 2007. The last changes were made over the course of
2007 to accommodate primarily some of the demands of the African States which had
resulted in the deferral.

The final version of the Declaration was adopted on 13 September 2007 by a
landslide affirmative vote of 144 States in the General Assembly. Four countries — the
United States, Canada, Australia and New Zealand — voted against it, while eleven —
Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russia,
Samoa and Ukraine — abstained.

I11. Key Provisions

UNDRIP formulates the rights of indigenous peoples to the extent and in the
structure and format that the international community of States has recognized them. It
constitutes a minimum “standard of achievement to be pursued” (preamble, article 43), but
it does not preclude the development of additional rights in the future (article 45).
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The preamble recognizes indigenous peoples’ essential contribution to the
“diversity and richness of civilization and cultures, which constitute the common heritage
of mankind.” Even though their situation “varies from region to region and from country
to country,” indigenous peoples and persons enjoy all human rights, (articles 1, 17(1)) and
they are free and equal to all others (article 2). The essential novelty of this instrument is
its recognition of “indispensable” collective rights. Indigenous peoples’ distinctive
demands are those to self-determination, the preservation and flourishing of their cultures,
and the protection of their rights to their lands.

As far as the indigenous peoples’ claim to self-determination is concerned, article 3
of UNDRIP recognizes it broadly as the right to “freely determine their political status and
freely pursue their economic, social and cultural development,” while article 4 guarantees
their “right to autonomy or self-government in matters relating to their internal and local
affairs, as well as ways and means for financing their autonomous functions.” Also, in
reaction to various States’ articulated fears of the specter of secession, article 46(1)
clarifies that “[n]othing in this Declaration may be interpreted as implying for any State,
people, group or person any right to engage in any activity or to perform any act contrary
to the Charter of the United Nations or construed as authorizing or encouraging any action
which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States.”

Indigenous peoples generally do not aspire to statehood in the sense of the political
independence of players in the Westphalian system of modern nation states. The claim to
indigenous sovereignty is primarily founded upon the aspiration to preserve their inherited
ways of life, change those traditions as they see necessary, and to make their cultures
flourish. This fundamental policy of UNDRIP is reflected in article 5, which states that
“[i]ndigenous peoples have the right to maintain and strengthen their distinct political,
legal, economic, social and cultural institutions, while retaining their right to participate
fully, if they so choose, in the political, economic, social and cultural life of the State”
[emphasis added].

The effective protection of indigenous culture is thus key to the understanding of
the Declaration. This fundamental goal undergirds, in particular, the novel prohibition of
“forced assimilation or destruction of their culture” in article 8(1) intended to protect
indigenous peoples in a manner which is wider in scope than the separate prohibition of
genocide against them under general international law, as enunciated in article 7(2)). It
prohibits their forced removal and relocation (article 10); their right to practice and
revitalize their cultural traditions and customs, including the right to maintain, protect and
develop past, present and future manifestations of such cultures (article 11); their right to
maintain, control, protect and develop their cultural heritage, traditional knowledge and
cultural expressions (article 31); and the right to manifest, practice, develop and teach their
spiritual and religious traditions, customs and ceremonies as well as the restitution and
repatriation of ceremonial objects and human remains (article 12). Article 13 guarantees
indigenous peoples the right to “revitalize, use, develop and transmit to future generations
their histories, languages, oral traditions [and] philosophies” and obligates States to “take
effective measures to ensure that this right is protected.” Indigenous peoples’ languages
are central to their cultures—an ever more important issue in view of the accelerating pace
of their disappearance. The right to establish and control educational systems and media in
their own language and culture also addresses this concern (articles 14, 16).
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Equally crucial to the effective protection of indigenous peoples’ cultures is the
safeguarding of their land. Being “indigenous” means to live within one’s roots. The
collective consciousness of indigenous peoples, often expressed in creation stories or
similar sacred tales of their origin, places them since time immemorial at the location of
their physical existence. More importantly, their beliefs make remaining at that place a
compelling dictate of faith. Thus, article 25 emphasizes their “distinctive spiritual
relationship” with their lands, and article 26 affirms their “right to the lands, territories and
resources which they have traditionally owned, occupied or otherwise used or acquired”
(sec. 1); and their “right to own, use, develop and control the lands, territories and
resources that they possess by reason of traditional ownership or other traditional
occupation or use, as well as those which they have otherwise acquired” (sec. 2). It also
mandates that “States shall give legal recognition and protection to these lands, territories
and resources. Such recognition shall be conducted with due respect to the customs,
traditions and land tenure systems of the indigenous peoples concerned” (sec. 3; see also
article 32).

Related key guarantees include indigenous peoples’ rights to participate in decision-
making in matters which would affect their rights (article 18) and States’ obligations to
“consult and cooperate in good faith with the indigenous peoples concerned” to obtain
their “free, prior and informed consent” to legislative and administrative decisions that
“may affect them” (articles 19, 32(2)). There are also rights to the improvement of their
social and economic conditions (articles 17, 21, 22 and 24); rights to development (article
23) and international cooperation (articles 36, 39, 41 and 42); treaty rights (article 37); as
well as certain rights to redress and reparations (e.g., articles 8(2), 28).

Substantive limits to indigenous peoples’ autonomy, where stated, are formulated in
terms of universal standards of human rights (articles 34, 46(2)). According to article
46(3), the provisions of UNDRIP shall be interpreted in accordance with “principles of
justice, democracy, respect for human rights, equality, non-discrimination, good
governance and good faith.” These principles are intended to serve as an interpretative
framework of UNDRIP and not as a substantive limit to its rights.

1V. Legal Effect and Influence of the Declaration

In United Nations practice, a declaration is a “formal and solemn instrument”,
resorted to “only in very rare cases relating to matters of major and lasting importance
where maximum compliance is expected.” Using that particular instrument creates “a
strong expectation that Members of the international community will abide by it” and,
“consequently, in so far as the expectation is gradually justified by State practice, a
declaration may by custom become recognized as laying down rules binding upon States”
(Report of the Commission on Human Rights, E/3616/Rev. |, para. 105).

UNDRIP is a solemn, comprehensive and authoritative response of the international
community of States to the claims of indigenous peoples, with which maximum
compliance is expected. Some of the rights stated therein may already form part of
customary international law, others may become the fons et origo of later-emerging
customary international law. Scholarly analyses of State practice and opinio juris have
concluded that indigenous peoples are entitled to maintain and develop their distinct
cultural identity, their spirituality, their language, and their traditional ways of life; that
they hold the right to political, economic and social self-determination, including a wide
range of autonomy; and that they have a right to the lands they have traditionally owned or
otherwise occupied and used.
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The Declaration calls itself a “standard of achievement to be pursued in a spirit of
partnership and mutual respect” (preamble). Article 42 requires the United Nations, its
bodies, including the Permanent Forum on Indigenous Issues, and specialized agencies, as
well as States to “promote respect for and full application of the provisions of this
Declaration and follow up the effectiveness” of it. As the UN Special Rapporteur on the
situation of human rights and fundamental freedoms of indigenous people, Mr. S. James
Anaya, stated in his August 2008 report, UNDRIP thus constitutes “an authoritative
common understanding, at the global level, of the minimum content of the rights of
indigenous peoples, upon a foundation of various sources of international human rights
law .... The principles and rights affirmed in the Declaration constitute or add to the
normative frameworks for the activities of United Nations human rights institutions,
mechanisms and specialized agencies as they relate to indigenous peoples.” As the Special
Rapporteur uses the Declaration as a measure to evaluate State conduct, so will the Office
of the High Commissioner for Human Rights, in its annual report on the rights of
indigenous peoples, the Permanent Forum on Indigenous Issues, which is focusing on
UNDRIP’s implementation, and the Expert Mechanism on the Rights of Indigenous
Peoples. The standards of UNDRIP are also being mainstreamed into the policies and
programmes of the United Nations and the specialized agencies of the ILO and UNESCO.

On the regional level, the Declaration has been referred to by the Inter-American
Court of Human Rights in its judgment of 28 November 2007 in Saramaka People v.
Suriname — a case in the progeny of the Court’s celebrated Awas Tingni judgment of 31
August 2001 which affirmed the existence of an indigenous people's collective right to its
land. The Court in Saramaka referred specifically to article 32(2), the consultation and
cooperation requirement in order to obtain indigenous peoples’ free prior and informed
consent with respect to any project affecting their lands and resources.

On the domestic level, article 38 provides that States shall take appropriate
measures, including legislation, to achieve the ends of the Declaration. This provision is
increasingly complied with. The Declaration has already formed the basis for pertinent
laws in individual countries, as exemplified by the Indigenous People’s Rights Act in the
Philippines; Bolivia’s National Law 3760 of 7 November 2001, which incorporates
UNDRIP without change; and constitutional amendments in various other Latin American
countries. Domestic courts now also start to make use of the Declaration as adopted,
exemplified by the 2007 judgment by the Supreme Court of Belize in the consolidated
cases of Aurelio Cal et al. v. Belize. The Chief Justice in that case, in elaborating on his
finding of a violation of customary international law, stated his view that the 2007
Declaration “embodying as it does, general principles of international law relating to
indigenous peoples and their lands and resources, is of such force that the defendants,
representing the Government of Belize, will not disregard it.”

Similar arguments and decisions will be made, internationally and domestically, to
ensure maximum compliance with the provisions of UNDRIP and the development of best
practices under the guiding light of its general regime.
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